MARSHALL D. HICKOK
ATTORNEY AT LAW
25 COUNTRY CLUB ROAD UNIT 608
GILFORD, NEW HAMPSHIRE 03249-6977

FAX 603-556-8838
E-MAIL mdh@hickoklaw_c(,m Z(;E}EEEPE?;:E

August 28, 2015 RECEI VED
AUG 2 8 2015

Via Hand-Delivery

8
Ms. Xann Horn, Board Secretary SLECTMENS OFFICE

Zoning Board of Adjustment
1 Moultonville Road
Center Ossipee NH 03814

Re: Case No: 15-4-V: Four Long Pond Realty Trust

Dear Xann:

Enclosed herewith for filing with the Zoning Board of Adjustment please find the
within Objection of Four Long Pond Realty Trust to the "Appeal” of Whittier Coalition,
LLC.

I understand the within Objection will be distributed by your office to the board
members prior to the next meeting scheduled for 09/08/15.

I hereby certify that on this 28th day of August, 2015, a copy of foregoing
_ Objection of Four Long Pond Realty Trust to the "Appeal” of Whittier Coalition, LLc
was forwarded to Whittier Coalition, LLC, ¢/o Mark E. McConkey, member.

Very truly yours,

Marshall D. Hicko

MDH/me

Enclosure
cc: Four Long Pond Realty Trust
Whittier Coalition. L.C
C/o Mark E. McConkey
10 Clover Ln.
Freedom NH 03836-4205




| RECEIVED
AUG 2 8 2015

vq OFFICE
TOWN OF oss1prg ZONING BOARDESHENTHE MaNT

Case No: 15-4_y

THE STATE OF NEW HAMPSHIRE

Objection of
Four Long Pond Realty Trust
to the "aAppeal" of Whittier Coalition, LLC

NOW COMES Four Long Pond Realty Trust ("FLPRT"), through
its counsel, Marshall D Hickok Esq., and hereby respectfully
Objects to the "Application for Zoning Board of Adjustment
Appeal"  ("Appeal") filed by the whittier Coalition, LIC
("Whittier")on 08/14/15.

In support whereof, FLPRT respectfully represents as
follows:

1. On 07/14/15 the ZBA granted FLPRT a variance from
Ossipee zZoning Ordinance Articles XX 2.1 £ and 2.2 a, subject
to the stated conditions "that all state and local regulations
will be met.n

2. On 08/14/15 Whittier filed its "Appeal" of this decision
' _““"_**__”“With_thE“wanﬂOf_OSSipEE’SETECtmEH+S_OffiCET_“’ s S

3. Whittier's Appeal is not the proper procedural vehicle
to obtain review of the ZBa's 07/14/15 decision. Rather, the
Whittier Appeal appears to rely on RSA 676:5, which statute is
for the limited purpose of appealing a decision of an

administrative officer to the ZBA, mnot for appealing a

decision of the ZBA.l

1 "I. The zoning board of adjustment shall have the power to:(a) Hear and
decide appeals if it is alleged there is error in any order, regquirement,
decision, or determination made by an administrative official in the
enforcement of any zoning ordinance adopted pursuant to RSA 674:16." RSA
674:33 And, "I. Appeals to the board of adjustment concerning any matcer
Mi%ﬂﬁi?ﬁfﬁ?q within the board's powers as set forth in RSA 674:33 may be taken by any
B Uﬁom ' person aggrieved or by any officer, department, board, or bureau of the
Gilford. NH 03249-6977 municipality affected by any decision of the administrative officer."RSA
(603) 527-1440 676:5




Marshall D Hickok, Esq.
25 Country Club Rd
Unit 608
Gilford. NH 03249-6977
(603)527-1440

4. The Whittier "Appeal" is untimely. The ZBA decision was
issued on 07/14/15 (and the minutes reflect, Whittier, through
its member Mark E. McConkey, was present). Accordingly, to be
timely, a Motion for Rehearing must have been filed by
08/13/15,

5. RSA 677:2 requires that "any person" who is "directly
affectegr by a 2ZBA decision must timely move for rehearing
within 3¢ days of the decision to first allow the ZBA an
OPportunity to address issues raised in the Motion for
Rehearing as a precondition of the affected person being able
to appeal the zBa decision to the Superior Court.

6. Per RSA 677:2:

"Motion for Rehearing of Board of Adjustment,
Board of Appeals, and Local Legislative Body
Decisions. Within 30 days after any order or
decision of the zoning board of adjustment, or any
decision of the local legislative body or a board
of appeals in regard to its zoning, the selectmen,
any party to the action or Proceedings, or any
person directly affected thereby may apply for a
rehearing in respect to any matter determined in
;heﬁagtignhgr“prggeedingh_or“cgyered_or included
in the order, specifying in the motion for
rehearing the ground therefore; and the board of
adjustment, a board of appeals, or the local
legislative body, may grant such rehearing if in
its opinion good reason therefor is stated in the
motion. This 30-day time period shall be counted
in calendar days beginning with the date following
the date upon which the board voted to approve or
disapprove the application in accordance with RSA
21:35; provided however, that if the moving parcy
shows that the minutes of the meeting at which
such vote was taken, including the written
decision, were not filed within 5 business days
after the vote pursuant to RSA 676:3, II, the
person applying for the rehearing shall have the
right to amend the motion for rehearing, including
the grounds therefor, within 30 days after the
date on which the written decision was actually
filed...n»
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. ; ote was
7. The minutes of the meeting at which the subject ¥

. nt. £o
taken were duly filed within five business days pursua

suggested or shown

RSA 676:3, II, and Whittier has not

otherwise.

8. TFailure to move for rehearing within 30 days divests the

Superior Court of subject matter jurisdiction with respect to

further consideration of the ZBA decision. Several cases have

found that, as the 30 day timeframe is jurisdictional, the ZBA

is without authority to waive filing lateness of even 1 day:

"A timely motion for rehearing is a precond}t}on
to appealing a zoning board of adjustment d§c151on
to the superior court. Thus, compliancg Wlth the
deadline is a necessary prerequlslte. to
establishing jurisdiction, and failure to timely
move for rehearing divests the superior court of
subject matter jurisdiction. RSA 677:3, I
Cardinal Development Corporation v. Town of
Winchester ZBA 157 N.H. 710 (2008). See also
Dipietro v. Nashua, 109 N.H. 174; Keene v. Zoning
Board of Adjustment 114 N.H. 744 (1974) (variance
was granted on February 23, 1973 and motion for
rehearing was not filed until March 23, 1973; the
superior court was thus without jurisdiction, as
the failure to comply could not be waived by the

- " board) . See also Daniel v. B & J Realty, 134 N.H.

174 (1991) (ZBA found to have no jurisdiction to
hear appeal which was filed one day late).

9. The New Hampshire Supreme Court has made it clear that
the 30 day filing deadline runs from the time of the decision,
even if the decision is oral:

[Tlhe statute is clear: a motion for rehearing may
be filed “within 30 days after any order or
decision” and the “30-day time period shall be
counted in calendar days beginning with the date
following the date upon which the [ZBA] voted to
approve or disapprove the application.” RSA 677:2.
“Apy order or decision” is not limited to a
written order or decision, and a “vote to approve
Oor disapprove the application” is not limited to a
memorialization of a vote which provides reasoning
for the decision. Thus, pursuant to the plain
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language of Rsa 677:2, the thirty-day period began
to run the day after the ZRA disapproved the
application by a vote on an oral motion on Auqust
10,_2009. Accordingly, to meet the deadline, the
Petitioner had to file his motion for rehearing
Wltbin thirty days of August 11, 2009. Because the
Petitioner filed his motion on September 14, 2009,
thel trial court correctly ruled that the
Petitioner’s motion for rehearing was untimely."
Bosconetto v. Town of Richmond, 163 N.H. 736 (2012)

10. Whittier raises no new issues that were not
Specifically addressed in the original variance request appeal
and Supporting documents and has failed to specifically and
fully set forth any newly discovered evidence that justifies a
rehearing, how it would change the result, and why it was not
presented before.

11. Whittier has not demonstrated that apart from potential
economic loss through the competition that FLPRT'Ss gas
station may pose to Whittier, that the LLC will suffer a
specific and concrete harm. Whittier asserts speculative
harm that may arise from unknown contaminates that may
possibly be— released —into —the —environment —during—
construction, but cites no new evidence in support of

such.

12. This issue 1is already addressed in the conditions

placed by the ZBA on the variance: That all state and

local regulations will be met. This includes no

contamination will occur.

13. Without evidence of more concrete harm or impact,

Whittier lacks standing:

"An appeal from the ZBA's decision on the motion
for rehearing may then be brought in the superior
court within thirty days by "[alny person
aggrieved" by the order or decision of the ZBA.
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